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ian authortzed rate of return, today set at 11 25 percent ' [f the rates are deemed lawful when
filed,'® LECs do not have to refund any overeamings '™ Otherwise, overall mterstate earmngs
above 11.25 percent for all access categories, plus a fixed mcrement of 25 basis points, are
subject to refund " Thus, because of the cost-plus nature of rate-of-return regulation, rate-of-
return carriers are generally unable to retamn permanently the benefits from any efficiencies that
they may create during the two years 1n which a tanff s in effect Efficiencies realized because
ol mncreased demand or lowered costs are used 1n developing rates for the subsequent two-year
tanff period, which adjusts future rates so that the rate-of-return carrier’s revised tanff rates will
be set 1o produce an 11 25 percent rate of returm for the future tariff period

71 In 1991, the Commussion established a price cap regulatory structure that apphed
to the BOCs and GTE on a mandatory basis Other LECs could elect to participate n the price
cap program. and several have. Under price cap regulation, carriers’ access charges were limrted
by price indexes that were adjusted annually by an X-Factor, which, in the original price cap
plan, reduced the price cap indexes to reflect price cap carrier productivity gains above those
reflected in the gross domestic product - price index (GDP-PI). Price cap camer customers
received some of the benefits of increased efficiencies that the carmer achieves.”™ Our price cap
tules also provided for price cap indexes lo be adjusted upwards, impiementing a low-end
adjustment, 1f a price cap carrer eamned returns below a specified level 1n a given year.
Morcover, a price cap carrier was allowed to petition the Commussion 1o set 1ts rates above the
levels permmitted by the price cap indexes based on a showing that the authonized rate levels
would produce eammags that are so low as to be confiscatory Unul 1997, price cap camers were
required to "share,” or return to ratepayers, eamings above specified levels.'™

" 4d at 19701-02, paras 208-10
47U S C § 204(a)(3), Sec ACS of Anchorage, Inc v FCC, 290 F 3d 403 (D C Cir 2002)

"% Rates are deemed lawful pursuant to section 204¢a)(3) if they are not suspended before becoming effective
The majority of filed taniff rates are not suspended and therefore are deemed lawful

47 CFR § 65 700(b)

"' The price cap regulations also give price cap camers greater flexibility i determuining the amount of revenues
that may be recovered from a given access service  The price cap rules group services together mnto dhfferent
baskets, service categories, and service subcategories The rules then identify the total permutted revenues for each
basket ot category of services  Within these baskets or categories, price cap carriers are given some discretion to
determune the portion of revenue that may be recovered from specific services Subject to certamn restrictions, this
flexibihty allows price cap carriers to alter the access charge rate level associated with a gtven service  For exampie,
within the category of switching services, a price cap carrier may choose to recover a greater portion of its switching
revenues through access charges assessed to one kind of switching service rather than through charges assessed to
another switching service  Although the LEC must sult observe the switched-access rate structure that 1s set forth n
Part 69 of our rules (which determuines what services may be offered and whether charges may be imposed on a per-
munute or flat-rated basis), the rate level of the access charge will vary depending on the amount of revenues that the
price cap cammer chooses to recover from a given service

82 Price Cap Performance Review Jor Local Exchange Carriers, CC Docket No 94-1, Fourth Report and Order,

CC Docket No 96-262, Second Report and Order, 12 FCC Red 16642, 16700 (1997), aff'd in part, rev'd in part,
UST4v FCC 188 F 3d 521 (D C Cir 1999)
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72 The Commussion replaced the onginal price cap structure with the CALLS plan in
2000 Under the CALLS plan, carniers” access charges are lmmited by price mdexes that are
adjusted annually by an X-Factor, which now serves as a transitional mechanism for moving
rates to target levels The plan established three target levels for traffic-sensitive access rates.
In additron, under the terms of the Pricing Flexibiluy Order, an ehgible price cap carner that
elects to price access services using the Commuisston’s pricing flexibility rules forgoes its right to
an automatic low-end adjustment.

183

73 In the MAG Further Notice, we sought comment on several parameters that might
be included 1 an alternative regulation plan  The Commussion noted that a properly designed
alternative regulatory approach will, over time, drive rates toward forward-looking costs and
prepare regulated companics for competing in a deregulated market In addition, an altemative
regulatory mechamsm may offer rate-of-retumn carriers a degree of pricing flexibility and the
opportumty to share in the profits from the cost reductions they will make to prepare for
competitive entry, while also sharing some of those savings with consumers. The Commuission
noted three principles: (1) rates must be just and reasonable, as required by section 201(b) of
the Act,’™ (2) adequate investment or service quality levels must be maintained;' and
(3) admimistrative burdens on carmiers should be minimized *¢ Finally, the Comrmssion asked a
variety of questions on specific issues relating 10 the development of an alternative regulatory
plan These mquirtes mcluded (1) the extent to which a plan should be optional;' (2) the
appropnateness of including a carner electing an alternative regulation plan in the NECA
poohing process,"™ (3) the baseline on which an incentive plan should be based, e.g., on revenue
per line (RPL) or some other measure,' (4) the extent to which a plan should provide for a
productivity offset or contain a sharing mechamsm,"™ (5) the possibility of modifying the
CALLS plan to permat rate-of-return carriers to adopt that structure,”' and (6) the need for
additional reporting or other momitoring steps.'

¥ See 47 CFR § 61 3{gq)

BS47U S ¢ §201(b), MAG Further Notice, 16 FCC Red at 19706, para 221
Y5 MAG Further Notice, 16 FCC Red at 19706, para 223

" 1d at 19707, para 225

""" fd at 19707, para 227

8t at 19708, para 228

"2 Id at 19708-09, paras 229-32

O Jd at 19709-10, paras 234-37 The Commussion also inquired about whether a system of regulatng with a lag
mmght be considered Under such an approach, an imtial productivity factor would be selected and, at subsequent
pertods, such as every three years, the productivity factor would be revised based on the precedg periods actual
performance [dd

U 1d at 19709, para 233

7 td at 19711, para 239
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74 Several parties indicated that benefits would flow from the adoption of an
alternative regulatory plan For example, NRTA states that an optional plan will modernize
regulation where incentive regulation can benefit consumers, as well as carriers, without
Jeopardizing the Act’s commitment to comparable rural and urban services and prices and to the
availabihity of evolving telecommumcations capabilities n rural areas ' ALLTEL argues that
rate-of-return regulation limits a LEC’s potential earnings (and thus the amount of capital
available for investment) and ltmits a LEC s ability to respond to bundled and discounted
competitinve offerings '™ They submut that the Commission should build incentives into its
regulation that encourage LECs to pursue the goals of investment, service quality, and advanced
services independently '™ Parties differed widely, however, 1n the features that they believed a
reasonable altermative regulatory plan should include

75 Rate-of-return carners generally argue that any alternative regulation plan should
be optional and, given the operational variations among rate-of-return carriers, should permit a
rate-of-return carrier to elect coverage by study area "™ ALLTEL states that because of the ali-
or-nothing rule, rate-of-return carriers serving rural areas cannot make the transition to price
caps, even though price cap regulation might work for some study areas "*° Other parties,
mecludimg [XCs, on the other hand, argue that any alternative regulation plan shouid be
mandatory for larger rate-of-retum carrier holding companies because they possess the size
necessary to henefit from any mcentives offered in an alternanve regulation plan.' These
parties argue that 1f an alternative regulation plan were optional, a rate-of-retum carrier could opt
in at a cycheal cost peak or otherwise gold-plate their cost structure before clecting an altemnative
plan CUSC argues that all vestiges of revenue guarantees for rate-of-return carners must be
eliminated by expeditiously transitioming rate-of-returm carriers to incentive regulatton in order to
avoid creating powerful incentives for inefficiency '

"' NRTA Comments at 7
" ALLTEL Comments at 19-20

%5 4d at 39

"% See ey, ALLTEL Comments at 5, GVNW Comments at 2-4, [ICORE Comments at 1i-13, [TTA Comments at
6-7. NRTA Comments at 4-7 (rate-of-return camiers have less opportunity to achieve lower costs due to their linmted
size, therr lumpy mvestment patterns, and the fluctuating operating expenses), NTCA Comunents at 2-3, Nebraska
Rural Carmers Comments at 2-3, Telecom Consulting Assoc Comments at 2-3 {should not be tied to levels of
competifion, but should be permutted 1f an ETC has been designated), Ronan and Hot Springs Comments at 5,
Western Alhance Comments at 5-6

"7 ALLTEL Comments at 8
" See eg . AT&T Comments at 13-15 (above 50,000 lines). Nebraska Rural Carriers Comments at 3 (optional
below 100,000 Tines), Sprint Comments at 4 (mandatory for all rate-of-return camiers), WorldCom Comments at 3
(above 200,000 hnes), GCI Reply at 2 {above 50,000 lines)

" CUSC Comments at 3
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76 Several parties argue that a productivity factor must be part of any aliemative
regulation plan to ensure that consumers, not just the carriers, benefit from the plan ** AT&T,
GCl. and Sprint submit that productivity for local switching and transport will be lgher than that
for the common hne category.”' Ratc-of-return carniers, on the other hand, strenuously oppose
the inclusion of a productivity factor in any plan.™ Some of these rate-of-return carrier interests
also oppose any up-front productivity dividend ** Several parties support the adoption of a
sharing mechanism. despite its incentive-suppressing effects, and some would establish two
productivity factors with different sharing requirements *** Several parties support a low-end
adjustiment to preclude any confiscatory takings that might otherwise occur,” although AT&T
opposes such a provision unless sharing 1s required.”®

77 AT&T and GCI support the usc of RPL™ as the baseline for establishing an
mcentive structure for common line services ** ICORE submits that rate-of-return carriers with
stable costs and reasonable access line growth rates may benefit from using RPL, but RPL wili
not work for small carriers with volatile costs, sporadic line growth, and acute sensitivity to
external events * GSA argues that the Commission must monitor service quality performance
and should not rely on other regulatory bodies for that purpose *'"°

" See ¢ g  AT&T Comments at 8-12, GCI Comments at 4-10 GSA Comments at 5-7, WorldCom Comments at
34

' A1&T Comments at 6, GC1 Comments at 8-10. Sprint Comments at 4

2 See ¢ g, GVNW Comments at 4-5 (problematic to establish a productivity factor given the small size of rate-
ol-retum carriers, special attention should be given to LECs with fewer than 50,000 lines if a productivity factor s
to be adopted), Ronan and Hot Springs Comments at 1-5, Western Alliance Comments at 7

' See ¢ g . Ronan and Hot Springs Comments at 5

** See eg . AT&T Comments at 11-12, Sprint Comments at 3 (a higher X-Factor would return more of
productivity gains to the consumers annually, thereby permutting a LEC to earn more before being required to share
any increased profits), WorldCom at 3-4

* See, e g, ALLTEL Comments at 45-46, Ronan and Hot Springs Comments at 5, Sprint Comments at 3
W0 See eg, AT&T Comments at 11-12

27 Under an RPL approach, a rate-of-return carner would deterrune its total revenues from, for example, the
common lne category, and divide that by the number of lines to obtain a revenue per ine amount  This RPL would
become the base that would be used to establish future revenue levels The RPL level could be adjusted by growth
and productivity factors, depending on the terms of an alternative regulation plan that mught be adopted

% AT&T Comments at 4-6, GCI Comments at 10
* ICORE Comments at 11-12

2 GSA Comments at 9-11
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78. Several parties argued that a rate-of-return carrier electing an alternative
reguiation plan should be required to lcave the NECA pools®' because incentrve regulation,
which would require carriers to take certain risks to obtain certain rewards, 1s inconsistent with
the rsk sharing effect of pooling *"* GCI asserts that a rate-of-return carmer must be required to
file a tanuff that 1s supported by a cosl study before going into incentive regulation.”” Many rate-
of-return camers, however, argue that a rate-of-return carrier choosimg altemative regulation
should be allowed to continue in the NECA pools, because they behieve that the pooling
procedures can be modified to accommodate an incentive regulation plan.*'* NECA states that
accommodating incentive regulation within 1ts existing pooling arrangements would require a
settlement mechanism that would distribute access charge revenues to participatmg companies
on a formula basis, sinalar to what 1s done for average schedule settlements ™ If targeted rates
were mcluded as part of an alternative regulanon plan, NECA would apply existing rate banding
methodologies to meentive companics based on icentive formula charactenstics.”™ AT&T
argues that average schedule companies should not be allowed to elect an alternative regulation

plan ‘"

79. Subsequent to the close of the record, two altemattve regulation plans were filed
with the Commussion  CenturyTel filed what 1s essentially a modified CALLS plan ALLTEL,
Madison River. and TDS filed a plan, called the Rate-of-Return Carrier Tariff Option, that would
expand the availability of the tariff filing option 1n section 61 39*'* that 1s currently available only

' NECA operates two pools  the common hne pool and the traffic-sensinve pool, the latter mcluding local
switching, transport, and special access. Pooling carriers charge rates set by NECA that ate based on the costs of
those carriers that participate m the pool or, 1n the case of banded rates, the costs of those carriers falling within the
particular band  For a particular tariff, participaung LECs pool their interstate access revenues from services offered
pursuant to that tanff Rate-of-relurn carriers recover their costs from the pools, including a return on investment
that 1s equal for all participating rate-of-return carners in the pool This recovery of all costs plus an equal return for
al) ratre-of-return camers provides the risk sharing feature of the pooling process

1y

= See e g, AT&T Comments at 6-7
" GCI Commenis at 5-7
M See e g, NRTA Comments at 17, NTCA Commenis at 4

?I* Rather than setthng with the NECA pool on the basis of its own costs, an average schedule company receives
settlements from the NECA pool based on a formula, called the average schedule, that 1s developed based on a study

of the costs of comparable cost companies

M6 NECA Comments at 8

217

“ AT&T Comments at 7
*™ 47CFR §6139 This section allows a rate-of-return carrier with 50,000 lines or fewer to file tanffs every two
years based on 1ts demand and cost data from the previous two years to develop its rates for the subsequent two-year
tanff period  These small rate-of-return carriers are not required to file the cost-support materials required by
section 61 3% with thewr tanff filmg, 47 CF R § 61 38
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1o carriers with 50,000 or fewer access lines.”” Thesc plans are described 1n the following
section and attached in Appendices C and D

2. Alternative Regulation Proposals

80 CenturyTel Proposal CenturyTel proposes a five-year plan that would modify
the Commussion’s price cap rules to permit rate-of-return catrriers to elect a modified form of
price cap regulation on a study area basis  The plan would ehminate the ali-or-nothing rules
contained i section 61.41{c)(2) and (3) so that rate-of-return carriers that acquure price cap
exchanges need not convert to price caps at the holding company level ' CenturyTel also
proposes that the Commuission eliminate scction 61 41(b) so that rate-of-return carriers can elect
price cap regulation on a study area basis

81 Under CenturyTel's proposal. average traffic-sensitive (ATS) target rates would
be estabhshed These target iraffic-sensitive rates 1n electing study areas would depend on line
density at the holding company level. excluding lines acquired from mandatory price cap
carriers. The plan would set the target rates at the lesser of (1) $0 0125 per ninute, or the
actual rate for carriers with a line density of less than 15 Iines per square mile, or (2) $0 0095 per
munute, or the actual rate for carmiers with a line density of at least 15, but less than 19, hines per
square mile, or (3) the current levels up to a maximum ATS rate of $0 0095 per minute for
carriers with a line density higher than 19 lines per square mile for carriers newly electing the
plan **' CenturyTel would have the Commussion set the productivity factor. or X-Factor, at
GDP-P1 for carners electing price caps under this plan. The plan would contam a low-end
adjustment set at 10 25 percent 10 ensure reasonable earnings opportunittes  Finally, the
CenturyTel plan would permut a rate-of-return carrier to elect price caps for some study areas and
remove those study areas from the NECA pools, while leaving 1ts other study areas in the NECA
pools subject to rate-of-return regulation ** CenturyTel proposes that rate-of-return carriers be
able to choose alternative regulation at any annual or senm-annual tanff filing to be effective for

the rcmainder of the five-year plan.**

82 CenturyTel’s plan would perrt an electing rate-of-return carrier to move 1ts rate
to a target rate on a revenue-ncutral basis by allowing a rate-of-return carmer to recover the
difference between the target rate and its existing revenue requirement through an ATS additive
to ICLS; the plan would freeze the ATS additive on a study area basis for the duration of the

See generally Kraskin letter

CenturyTel Proposal at |

“Ud a2

" Id Ths has the effect of freezing all rates at the target levels
id at4

™ Id at6
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plan " The plan would also freeze [CLS and LTS on a per-line basis for electing carriers for the
plan’s duration,”* as well as freezing LSS on a study area basis for the plan’s duration *** The
$650 mullion tund of interstate CALLS support would not be available to the new price cap
carriers **° High-cost loop support would be frozen on a per-line basis, subject to adjustment for
GDP-CP]

83 Rate-of-Return Carrier Tartff Option. The Rate-of-Return Carmer Tanff Option
would cxtend the current section 61 39 small carner tanff option to all rate-of-retumn carriers, not
just those servimg 50,000 or fewer lines = Under this option, electing rate-of-return carriers
would file tariffs for a two-year penod, with rates based on histornical costs and demand. Initial
traffic-sensitive rates would be established using costs and demand for the previous calendar
vear. while rates for succeeding tanff periods would be based on the actual costs and demand of
the two preceding years Thus. efficiencies achieved during the two-year tariff period would not
be reflected 0 the form of rates until the next two-year tariff period.”' Electing rate-of-return
carriers would develop SLCs and other end user charges based on historical costs, just as they do
for traffic-sensitive charges

84 The Rate-of-Return Carner Tanff Option would initially establish per-line,
common line support at the listorical level of costs recovered through umversal service divided
by the historical level of access lincs # Specifically, the historical interstate common line
revenue requirement, mcluding line port and TIC reallocations, would be reduced by SLC
revenues, the Special Access Surcharge, the Line Port Costs in Excess of Basic Analog Service,
and universal service funding assessments recovered from end users ** The proposal would
reassess the level of support every two years, based on the cost and demand levels during the

5

fd at3 More specifically, CenturyTel proposes that the Commussion amend section 54 901 so that 1f an
electing carner’s existing ATS rate 1s above the farget rate. the carrier can recover the difference between the target
rate and its existing revenue requrement through a “TS Additwe” to [CLS /4 In addinon, CenturyTel proposes,
the “TS Additeve” would be frozen on a study area basis for the duration of 1ts plan  /d

0 jd Centurylel would clanfy section 34 902 to make clear that ICLS support will follow transferred exchanges,
and LTS will continue to be available when a buyer elects the new pnice caps [d

7 14 CenturyTel proposes this revision as an amendment to section 54.301(a)

14 CenturyTel proposes this revision as a redefinition of “price cap carmer,” for the purposes of Part 54,

Subpart J, n section 54 800

“? Jd CenturyTel proposes these revisions as amendments to sections 36 631 and 36 603 The rural growth factor
would continue to apply to the portion of the high-cost fund that supports other rural LECs  All rural LECs would
remain ehgible to recerve safety net and safety valve support. /d

4% ALLTEL Pioposal at 3
BUid ar4
Hld ats

233 Id
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previous two-year peniod.”™ Fnally, the proposal would not alter the manner in which LSS and
high-cost loop support is calculated or obtained

3. Discussion

85 With this further notice. we are taking a more focused look at the issues
surroundimg altemative regulation plans for rate-of-return carners based on the two proposals
presented to the Comnmussion  In conjunction with that review, we will address the issues
surrounding the retention or modification of the all-or-nothing rule as 1t relates to the ability of
rate-of-return carriers to elect to adopt an alternative regulation plan for only some of 1ts study
areas * We bwld upon the record of the earlier notice as we proceed with our evaluation of
alternative regulation opportunities and the all-or-nothing rule

86 The two plans are each premised on a carrier’s ability to elect alternative
regulation on a study area basis, rather than on a holding company level, and are thus dependent
on modtfication of the all-or-nothing rule  We tentatively conclude that any alternative
regulation plan we adopt will be optional on the part of the rate-of-return carrier and will permut
a rate-of-retumn carrier to elect participation n the altermative plan by study area Our experience
over the years in attempting to devclop incentive regulation for smaller companies has led us to
the view that 1t would not be possible to devise a plan suitable for mandatory imposition on all
rate-of-retum carners Likewise, 1t appears that most rate-of-return holding company groups are
composed of very diverse operatimg companies, and that such compantes will not be able to elect
mcenhive regulation if they must do it on an “all-or-nothing™” basis. We seek comment on these
tentative conclusions, but we also ask that parties evaluate the plans as though they were going to

be implemented on a study-area basis

87 We invite parties to comment on the two alternative regulation proposals in the
record We ask parties to indicate whether one, both, or neither of the plans should be available
Parties may propose modifications to the two proposals In domg so, they should be gnided by
the general inquines that the Commussion made in the MAG Further Notice with respect to the
cvaluation of both alternative plans and the modification of the all-or-nothing rule ™ We
highlight some of these 1ssues below We also ask parties to address the implications of
CenturyTel’s proposed five-year time frame on the resolution of long-term access issues raised
in the intercarrier compensation proceeding »’

234 ]d

¥ The MAG Further Notice did not address whether price cap carreers that voluntanly elected price cap regulation
should be allowed to remove one or more study areas from price cap regulation and return them to rate-of-return
regulation or any alternative regulation plan adopted pursuant to the MAG Further Notrce We stmlarly limut this
further notice 1o rate-of-return carmer election under the all-or-nothung rule, despite Valor’s argument that price cap
carriers m CALLS should be able to elect any alternative regulation plan adopted 1f that form of regulation 1s better
suited to the needs of the carner Valor Reply at 8-9

Y See generally MAG Further Notice, 16 FCC Red at 19703-11, paras 213-240, 19717-24, paras 260-71

25

See Developing a Umified Intercarrier Compensation Regime, CC Docket No 01-92, Notice of Proposed
Rulemaking, 16 FCC Red 9610 (2001)
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88 The CenturyTel plan essentially freezes access rates by proposing a productivity
factor equal to GDP-PI, while thc Rate-of-Return Carrier Tariff Option would adjust rates cvery
two years to reflect any efficiency gains  We invite parties to comment on whether these
proposals would produce rates that would be just and reasonable, as required by section 201(b)
of the Act,”™ and not unreasonably discrimnatory, as required by section 202(a) of the Act ™
Parties are asked to address whether the CenturyTel plan shouid contain a productivity factor
other than GDP-PI Parties proposing such productivity factors are asked to explain o detarl
how such factors can be accurately calculated for the diverse group of carriers currently subject
to rate-of-return regulation ™ The use of GDP-P] would mean that lower traffic-sensitive rates
resulting from traffic growth would no longer occur as they would under rate-of-return
regulation  Partses should address whether, as an altemative approach to an X-Factor, a G-factor
should be used *' A G-factor would adjust the rate cap for rates of traffic-sensitive services
based on the ratc of growth of the relevant traffic-sensitive measure, e g , minutes [f so, should
il be set based on historical data, or based on projections for the next tariff penod? Alternatvely,
shouid the CenturyTel plan include a sharing mechanism 1f a productivity factor higher than that
proposed, or a G-factor, 1s not adopted” Parties should address the need for, and levet of, a low-
end adjustment factor and how 1ts level should be set in relation to any productivity factor, G-
factor, or shanng requirement that might be adopted Finally, we invite parties to discuss the
mmphcations for the Commission’s goals 1f CenturyTel were the only carner to elect 1ts proposed
torm of alternative regulation

89 Parties are also nvited to comment on the effect that each plan will have on the
tncentives of electing rate-of-return carrers to invest i, and maintain, their exchange access
facthities and to ensure that service quality 1s not degraded. We ask parties to evaluate the
differences between the two plans on this score and to address what additional steps, 1f any,
would be necessary to ensure that service quality does not decline in the face of any incentive to
mcrease profits. We also ask parties to address the effects that the option to elect by study area
and at a time of the rate-of-return carmer’s choosing would have on these investment and service
guality considerations

90 Parties should also address the universal service aspects of the two plans. To
what extent 1s either the CenturyTel plan or the Rate-of-Return Carrier Tariff Option hikely to
increase the size of the universal service fund, and how would support levels change over time?
What effect, 1f any, would adoption of either plan have on the overall sustainability of universal
service? What incentives would be created if, as CenturyTel proposes, high-cost loop support 15
fixed on a per-line basis and grows by GDP-PI, without regard to mnvestment 1n loop facihities?
With respect to either proposal, commenters should provide a detailed explanation as to how
support should be calculated and the administrative burdens entailed. Commenters should also
address how the proposal would serve the principles of section 254 of the Act.

TRO47USC $201b)
57 47USC §202(a)
“' MAG Further Notice, 16 FCC Red at 19710, para 235

¥ Pricing Flexibiluy Order, 14 FCC Red at 14326, para 207
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91 We tentatively conclude that the opportunity to elect altermative regulation on a
study area basis should be available only to holding company groups in which all non-average
schedule compamnies file their own cost-based tariffs. We are especially concerned about the
ability of any NECA nternal process. or formula, to insulate the remaining pool members from
the nisk that may be introduced by a carmer’s adoption of an alternative regulation plan It wall
also be rmportant to consider the extent to which pool participation makes cost shifing more
difficult to detect  Parties should also address what modifications n taniff cost support rules
and/or reporting requirements would be necessary under two scenarios: (1) the Commission
were to require holding companies electing alternative regulation to remove all study areas from
the NECA pools, and (2) the Commission were to permit some or all study areas of rate-of-return
carmers electing alternative regulation to participate 1n the NECA pools

92 We tentatively conclude that existing accounting and regulatory processes should
permit parties and the Comrmussion to detect cost shifing by the rate-of-retumn carriers that file
cost-based access tanffs 1XCs and competitors argue that the incentive for rate-of-return
carriers to shift costs continues to exist and that existing processes are inadequate to check such
cost shifting We note, however, that this debate has been joined 1n very general terms, with
little in the way of specific detail. We ask parties to 1dentify the most significant means by
which a rate-of-retumn carrier could shift costs from a study area electing an altemative regulation
plan to a study area subject to rate-of-return regulation Parties should also describe why
existing procedures will, or will not, permit the cost shift to be 1dentified and quantified. To the
extent parties argue existing processes are inadequate, we nvite them to identify with specificity
what additional reporting or regulatory procedures would allow the parties and the Comnussion

to 1dentify and quantify cost shifts.

93.  The debate over incentive regulation 1s often clouded by uncertainty as to whether
the CALLS plan contemplated that additional study areas would enter that plan dunng 1ts five-
vear term.”** Three years have passed and no rate-of-return carrrer has sought entry. To
eliminate the uncertainty, we tentattvely conclude that the CALLS plan was not designed to be
open to new carmers or study areas The CALLS plan began as a voluntanly negotiated
agreement among price cap carners and certain IXCs that addressed pricing and universal
service concerns as a package, without consideration of possible participation by carners that
were then under rate-of-return regulation *' That CALLS was not intended to accommodate
additional entry is most clearly mndicated by the fact that in adopting the plan, the Commussion
made no provision for how the umversal service component of the CALLS plan would address
future expansion to new carners.” We therefore believe the rules should be amended to clarify
that new carmers or carner study arecas may not ¢lect this plan. We invite parties to comment on

this tentative conclusion.

* See letter from Karen Brinkmann, Esq , counsel for CenturyTel, to Marlene H Dorteh, Secretary, FCC, dated
Dec 23, 2002, Attachment 1 at |

#*° See PRTC Comments at 2-5

M Seeid at7-9
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94. We also tentautvely conclude that, whatever final rule we adopt with respect to the
¢lection of altemative regulation on a study area basis, that rule should also apply when carriers
under differen regulatory plans come together by merger or acquisition. This would 1nclude
those cases m which a price cap carner acquired a ratc-of-return study area, but could not bring 1t
mto the CALLS plan, 1f we adopt our tentattve conclusion in the previous paragraph  Thus, 1f we
were to permtt rate-of-return catriers to elect alternative regulanion by study area, the current
ALLTEL/Ahant, Venzon/PRTC. and Valor/Kerrville waivers of the all-or-nothing rule would no
longer be necessary Under this tentauve conclusion, affected carriers would continue to recerve
unyversal service support through the preexisting support mechamsm(s). We seek comment on
this tentative conciusion. Parties opposing this approach should indicate how they would
harmosize the interrelated considerations anising from mergers or acquisitions between carners
subject to diffcrent regulatory regimes

V. PROCEDURAL MATTERS
A, Ex Parte Requirements

95 This proceeding will continue to be govemed by “pernut-but-disclose™ ex parte
procedures that are applicable to non-restricted proceedings under 47 C F.R § 1 1206 Parties
making oral ea parte presentations are reminded thal memoranda summarizing the presentation
musl contamn a summary of the substance of the presentation and not merely a listing of the
subjects discussed. More than a one- or two-sentence description of the views and arguments
presented generally 1s required See 47 C.F R. § 1 12006(b)(2) Other rules pertaining to oral and
written presentations are set forth i section 1 1206(b) as wcll Inierested parties are to file any
written ex parie presentations in this proceeding with the Commission’s Secretary, Marlene H.
Dortch, 445 12" Street, S.W , TW-B204, Washington, D C 20554, and serve with one copy.
Pricing Policy Division, Wireline Competition Bureau, 445 12" Street, S W., Room 5-A452,
Washmgton, D.C 20554, Attn Douglas Slotten. Parties shall also serve with one copy: Qualex
International, Portals 11, 445 (2™ Street, S W | Room ('Y -B402, Washington, D C 20554,

(202) 863-2893, <qualexit@aol com>.

B. Paperwork Reduction Act Analysis

96 The Report and Order herein has been analyzed with respect to the Paperwork
Reduction Act of 1995 and found to impose new or modified reporting and recordkeeping
requirements or burdens on the public. Implementation of these new or modified reporting and
recordkeeping requirements will be subject to approval by the Office of Management and Budget
(OMB) as prescnibed by the Act, and will go into effect upon announcement in the Federal

Register of OMB approval

97 The incorporated Second Further Notice of Proposed Rulemaking (Second
Further Notice) contamns either a proposed or modified information collection. As part of the
continuing effort to reduce paperwork burdens, we nvite the general public and the OMB to
comment on the mformation collections contamed in this Second Further Notice, as required by
the Paperwork Reduction Act of 1995, 44 U.S.C. § 3501 et seg Public and agency comments
are due at the same time as other comments on this Second Further Notice; OMB comments are
due 60 days from the date of publication of this Second Further Notice in the Federal Register.
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Comments should address (1) whether the proposed collection of information 1s necessary for
the proper performance of the functuions of the Commission, inciuding whether the information
shall have practical utility, (2) the accuracy of the Commussion’s burden estimates, (3) ways to
enhance the quality. utility, and clarity of the information collected; and (4) ways 1o minimize
the burden of the collection of information on the respondents, including the use of automated
collection techmques or other forms of information technology.

C. Final Regulatory Flexibility Act Analysis

98.  The Regulatory Flexibility Act of 1980, as amended (RFA), ** requires that a
regulatory flexibility analysis be prepared for notice-and-comment rule making proceedings,
unless the agency certifies that “the rule will not, if promulgated, have a significant economic
impact on a substantial number of small entities " The RFA generally defines the term “small
entity” as having the same meaning as the terms “smail business,” “small organization,” and
“small governmental jurisdiction.” In addition, the term “small business” has the same
meaning as the term “small business concern” under the Small Business Act *** A “small
business concern” 1s one which- (1) 1s independently owned and operated; (2) 1s not dommant tn
1ts field of operation, and (3) satisfies any additional critenia established by the Small Business

Admimstration (SBA) **

99 As required by the RFA, an [nitial Regulatory Flexibility Analysis (IRFA) was
incorporated into the MAG Further Notice ** The Comnussion sought wrnitten public comment
on the proposals in the MAG Further Notice, including comment on the IRFA  This present
Final Regulatory Fiexibility Analysis (FRFA) conforms to the RFA, as amended.”' To the
extent that any statement 1n this FRFA 1s perceived as creating ambiguity with respect to our
rules or statements made in the preceding sections of this Order, the rules and statements set
forth in those preceding sections shall be controlling

* See 35U SC §603 The RFA, see 5USC § 60} e seq , has been amended by the Small Busimess Regulatory
Enforcement Faimness Act of 1996 (SBREFA), Pub L No 104-121, Tutle 11, 110 Stat 857 (1996)

. sUSC §605(b)

# 5USC §601(6)

#5178 C §601(3) (incorporating by reference the defimition of “small busmess concern™ m the Small Bustness
Act, 5US.C §632) Pursuantto SUSC § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Admimstration and after opportumty
for public comment, establishes one or more defimitions of such term which are appropriate to the activities of the
agency and publishes such defimition(s) in the Federal Register ”

M O1SUSC §632
¥ MAG Further Nouice, 16 FCC Red at 19742-44, paras 329-36.

»' See 5U.S.C § 604
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I. Need for, and Objectives of, the Rules

100 In thus Order, the Commussion modifies its interstate access charge and umversal
service rules for LECs subject to rate-of-return reguiation The Order carefully considers the
needs of small and mid-sized local telephone companies serving rural and high-cost areas. 1n
order to help provide certajnty and stability for such carmers, encourage mvestment in rural
America, and provide immiportant consumer henefits

101 This Order addrcsses three of the issues raised in the MAG Further Notice Furst,
we modify the “all-or-nothing™ rule to permit rate-of-retum LECs to bning recently acquired
price cap lines back to rate-of-return regulation  This will reduce the administrative burdens on
small rate-of-return carners of seeking a warver of the all-or-nothing rule because 1t will permut
acquired hincs to be returned to rate-of-return regulation. and thereby will reduce the uncentainty
associated with such acquisitions  Second, we grant rate-of-return carriers the authority
immediately to provide geographically deaveraged transport and special access rates, subject to
certain hmitations. This action mereases the efficiency of the interstate access charge rate
structure by moving rates towards cost. Finally, we merge Long Term Support (LTS) into the
ICLS mechamsm This wiil promote administrative simphcity by elimmating an unnecessarily
duphcative support mechanism without affecting the total support received by rate-of-return
carmers, and without negatively affecting carmers that choose to participate in the NECA
common hine pool Because LTS, but not ICLS, 1s conditioned on participation 1n the common
hine pool, the merger will permit each rate-of-return camer the freedom to choose whether to set
its own rates without sacrificing universal service support

2, Summary of Significant Issues Raised by the Public Comments in
Response to the IRFA

(02 No comments were filed 1n response to the IRFA  However, certain comments
filed 1n response to the MAG Further Notice included concerns that would relate to small
enftities. Several commenters argued that by eliminating the all-or-nothing rule, small, typically
rura] carriers would expertence reductions i both transacuion costs and uncertainty Some
commenters also argued that relaxing the rules on volume and term discounts for transport
services, together with allowing carriers to offer services pursuant to customer contracts, would
cause harm to small entities by foreclosing competition Finally, commenters argued that
merging LTS into ICLS would dimuinish the viability of the common line pool, which provides
benefits to the small, rural carners that participate in 1t.

3. Description and Estimate of the Number of Small Entities to Which
Rules Will Apply

103.  The RFA directs agencies to provide a description of, and, where feasible, an
estimate of the number of small entities that may be affected by the rules adopted herein. ™
In this section, we further describe and estimate the number of small entity licensees and
regulatecs that may also be directly affected by rules adopted in this order. The most rehable

T 5USC §604(a)(3)
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source of information regarding the total numbers of certain common carrier and related
providers nationwide, as well as the number ol commercial wireless entities, appears to be the
data that the Comnussion publishes 1n1ts Trends in Telephone Service report.™ The SBA has
developed small business stze standards for wirelime and wireless small busimesses within the
three commercial census categories of Wired Telecommunications Carriers,” Paging,” and
Cellular and Other Wireless Telecommunications *** Under these categories, a business 1s smail
1111 has 1,500 or fewer employces Below, using the above size standards and others, we discuss
the total esimated numbers of small busincsscs that might be affected by our actions.

104  We have included small incumbent LECs m this present RFA analysis. As noted
above. a “small business” under the RFA 1s one that, ier alia, meets the pertinent small
business size standard (e g , 2 wired telecommunications carrier having 1,500 or fewer
employees), and “1s not dommant in s field of operation ™ The SBA’s Office of Advocacy
contends that, for RFA purposes, small incumbent LECs are not dominant in their field of
operation because any such dominance 1s not “natronal” in scope ** We have therefore mcluded
small incumbent LECs in this RFA analysis, although wc emphasize that this RFA action has no
effect on Commussion analyses and determinations n other, non-RFA contexts

105 Wired Telecommunications Carriers. The SBA has devcloped a small business
size standard for Wired Telecommunications Carriers, which consists of all such compames
having 1,500 or fewer employees *” According to Census Bureau data for 1997, there were
2.225 firms 1n this category, total, that operated for the entire year * Of this fotal, 2,201 firms
had employment of 999 or fewer employees, and an additional 24 firms had employment of

=% FCC, Wireline Competition Bureau, Industry Analysis and Technology Division, Trends m Telephone Service,
Lable 5 3 (August 2003) (Trends m Telephone Service)

™ 13CFR § 121 201, North American Industry Classificaton System (NAICS) code 513310 (changed to 517110
n October 2002)

B § 121 201, NAICS code 513321 (changed to 517211 1n October 2002)
% Jd § 121 201, NAICS code 513322 (changed to 517212 1n October 2002)
BT SUS.C §601(3)

% | etter from Jere W Glover, Chuef Counsel for Advocacy, SBA, to Willlam E Kennard, Chairman, FCC
(May 27, 1999} The Small Business Act contains a definition of “small business concern,” which the RFA
incorporates mnto 1ts own defimtion of “small business ™ See 15U S C §632(a), 5USC §601(3) SBA
regulations mterpret “small busmess concern” 1o include the concept of domunance on a national basis. 13 CF.R

§ 121 102(b)
“7 13CFR § 121201, NAICS code 513310 (changed to 517110 in October 2002).

“" U'S Census Bureau, 1997 Econommic Census, Subject Senies  Information, “Establishment and Firm Size
(Including Legal Form of Orgamzation),” Table 5, NAICS code 513310 (1ssued October 2000)
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1,000 employees or more ' Thus, under this size standard, the majonty of firms can be
considered small

106 Incumbent Local Exchange Carrters (LFCs) Neither the Commission nor the
SBA has developed a size standard for small businesses specifically appiicable to incumbent
local exchange services. The closest applicable size standard under SBA rules is for Wired
Telecommunications Carriers  Under that sizc standard, such a business 15 small 1f 1t has 1,500
or fewer empioyees.™ According to Commission data,™ [,337 carriers reported that they were
engaged (n the provision of local exchange services Of these 1,337 carmers, an estimated 1,032
have 1,500 or fewer employees and 305 have more than 1,500 employees. Consequently, the
Commuission estimates that most providers of iIncumbent local exchange service are small
businesses that may be affected by the rules and pohcies adopted heremn

107 Compentive Local Exchange Carrrers (CLECs), Competitive Access Providers
(CAPs). and "Other Local Exchange Carriers  Neither the Commssion nor the SBA has
developed a s1ze standard for small businesses specifically applicable to providers of competitive
exchange services or to competitive access providers or to “Other Local Exchange Camners,” all
of which arc discrete categories under which TRS data arc collected. The closest applicable size
standard under SBA rules 1s for Wired Telecommunications Carriers. Under that size standard,
such a business 1s small 1f it has 1,500 or fewer employees ** According to Commussion data,™
609 compamies reported that they were engaged n the provision of erther competitive access
provider services or competitive focal exchange carmier services  Of these 609 companies, an
estimated 45& have 1,500 or fewer employees and |51 have more than 1,500 employees.™ In
addition, 35 carniers reported that they were “Other Local Service Providers.” Of the 35 *“Other
Local Service Providers,” an estimated 34 have 1,500 or fewer employees and one has more than
[,500 employees " Consequently. the Commission estimates that most providers of competitive
local cxchange service, competitive access providers, and “Other Local Exchange Camers™ are
small entiies that may be affected by the rules and policies adopied herein.

108  Interexchange Carriers (IXCs) Neither the Commission nor the SBA has
devcloped a size standard for small businesses specifically applicable to interexchange services
The closest apphcable size standard under SBA rules 1s for Wired Telecommunications Carmiers.

* 4 The census data do not provide a more precise esimate of the number of firms that have employment of
1.500 or fewer employees, the largest category provided 15 “Firms with 1,000 erployees or more ™

¥ 13CFR §12) 20), NAICS code 513310 (changed to 517110 1 October 2002)

** Trends in Telephone Service at Table 5 3

M I3CFR § 121201, NAICS cede 513310 {changed to 517110 10 October 2602)
* Trends in Telephone Service at Table 5 3
266 Id

267 Id
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Under that size standard, such a business 1s small 1f 1t has 1,500 or fewer employees.™
According to Commussion data,”™ 201 compames reported that their primary telecommunications
service activity was the provision of interexchange services Of these 261 companies, an
cstimated 223 have 1,500 or fewer employees and 38 have more than 1,500 employees.*”
Consequently, the Comnussion estimates that the majority of interexchange service providers are
small entities that may be affected by the ruies and policies adopted herein.

109 Operator Service Providers (OSPs) Neither the Commission nor the SBA has
developed a size standard for small businesses specifically applicable to operator service
providers The closest applicable size standard under SBA rules 1s for Wired
Telecommunications Carniers. Under that size standard, such a business 1s small 1f 1t has 1,500
or fewer employees 7' According to Comnussion data,””” 23 companies reported that they were
engaged n the provision of operator services Of these 23 companies, an estimated 22 have
1.500 or fewer employees and one has more than 1,500 employees.”” Consequently, the
Comnmussion estimates that the majority of operator service providers are small entities that may
be affected by the rules and policies adopted herein

110 Payphone Service Providers (PSPs) Neither the Commission nor the SBA has
developed a size standard for small businesses specifically applicable to payphone service
providers. The closest applicable size standard under SBA rules 1s for Wired
Telecommumcations Carriers. Under that size standard, such a business is small 1f 1t has 1,500
or fewer employees ™ According to Commussion data,”” 761 companies reported that they were
engaged 1n the provision of payphone services Of these 761 companies, an estimated 757 have
1,500 or fewer employees and four have more than 1,500 employees ** Consequently, the
Commussion estimates that the majonty of payphone service providers are small entities that may
be affected by the rules and policies adopted herein

111 Prepaid Calling Card Providers The SBA has developed a size standard for a
small business within the category of Telecommunications Resellers. Under that SBA size
standard, such a business is small 1f it has 1,500 or fewer employees.”” According to

8 13 CFR § 121 201, NAICS code 513310 (changed to 517110 1n October 2002)
* Trends i Telephone Service at Table 5 3

0 qd

U3 CFR § 121201, NAICS code 513310 (changed to 517110 1n October 2002)
=7 Trends in Telephone Service at Table 5 3

o

M 13 CFR § 121201, NAICS code 513310 (changed to 517110 in October 2002).
Trends in Telephone Service at Table 5.3

2% g4

T 13CFR § 121 201, NAICS code 513330 (changed to 517310 n October 2002)
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Commission data,”* 37 companies reported that they were engaged n the provision of prepaid
calling cards Of these 37 companies, an estimated 36 have 1,500 or fewer employees and one
has more than 1,500 employees > Consequently, the Commission estimates that the majority of
prepand callmg card providers are small entities that may be affected by the rules and pohcies
adopted herem

112 Other Toll Carriers Neither the Commission nor the SBA has developed a size
standard for small businesses specifically applicable to “Other Toll Carners ” This category
includes toll carriers that do not fall within the categories of interexchange carriers, operator
service providers, prepaid calling card providers, satellite service carriers, or toll resellers
The closest apphcable size standard under SBA rules 1s for Wired Telecommunications Carriers
Under that size standard, such a business 1s small 1f it has 1,500 or fewer employees **
According to Commussion’s data,™' 92 companies reported that their pnmary
(elecommunications service activity was the provision of other toll carmage Of these 92
companies, an estimated 82 have 1,500 or fewer employees and ten have more than 1,500
employees ** Consequently, the Commuission estimates that most “Other Toli Carriers” are small
entitses that may be affected by the rutes and policies adopted herein

113 Paging The SBA has developed a small business size standard for Paging, which
consists of all such firms having 1,500 or fewer employees *** According to Census Bureau data
for 1997, 1n this category there was a total of 1,320 firms that operated for the enure year.™ Of
this total, 1,303 firms had employment of 999 or fewer employees, and an additional seventeen
firms had employment of 1,000 employees or more ** Thus, under this size standard, the
majonity of firms can be considered small

114 Cellular and Other Wireless Telecommunicaitons The SBA has developed a
small busmess size standard for Cellular and Other Wireless Telecommunication, which consists
of all such firms having 1,500 or fewer employees ** According to Census Bureau data for

27k

Trends v lelephone Service at Table 5 3

I

B 13CFR § 121 201, NAICS code 513310 (changed to 517110 m October 2002)
2" Trends in Telephone Service at Table 5 3

282 Id

' {3ICFR §121201, NAICS code 517211 (changed from 513321 in October 2002)

¥ S Census Bureau, 1997 Economuc Census, Subject Senies Information, “Establishment and Firm Size
{Including Legal Form of Orgamization),” Table 5, NAICS code 513321 (issued October 2000)

5 Jd The census data do not provide a more precise estimate of the number of firms that have employment of

1,500 or fewer employees, the largest category provided 1s “Fums with 1,000 employees or more ”

P 13CFR § 121201, NAICS code 517212 (changed from 513322 1 October 2002)
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1997, 1n this category there was a total of 977 firms that operated for the entire year.”™ Of this
total, 965 firms had employment of 999 or fewer employees, and an additional twelve firms had
employment of 1,000 employees or more ** Thus, under this size standard, the majonty of firms
can be considered small

115 Broadband Personal Communications Service The broadband Personal
Commumcations Service (PCS) spectrum 1s divided mnto six frequency blocks designated A
through F, and the Commussion has held auctions for each block. The Commission defined
“small entity” for Blocks C and F as an entity that has average gross revenues of $40 million or
less n the three previous caiendar vears *° For Block F, an additional classification for “very
small business™ was added and is defined as an enuty that, together with 1ts affthates, has
average gross revenues of not more than $15 milhion for the preceding three calendar years.
These standards defiming “‘small entity” in the context of broadband PCS auctions have been
approved by the SBA **' No small businesses, within the SBA-approved small business size
standards bid successfully for licenses in Blocks A and B. There were 90 winmng bidders that
gualified as small entities 1n the Block C auctions A total of 93 small and very small business
bidders won approximately 40 percent of the 1,479 licenses for Blocks D, E. and F ** On March
23,1999, the Commussion re-auctioned 347 C, D, E, and F Block licenses. There were 48 small
busmess winning bidders On January 26, 2001, the Commission completed the auction of 422
C and F Broadband PCS licenses in Auction No 35. Of the 35 winning bidders in this auction,
29 qualified as “small” or “very small” businesses. Based on this nformation, the Commission
concludes that the number of smatl broadband PCS licenses will include the 90 winning C Block
bidders, the 93 qualifying bidders in the D, E, and F Block auctions, the 48 winning bidders m
the 1999 re-auction, and the 29 winmng bidders 1n the 2001 re-auction, for a total of 260 small
entity broadband PCS providers, as defined by the SBA small business size standards and the
Commission’s auction rules  We note that, as a general matter, the number ol winning bidders
that qualify as small businesses at the close of an auction does not necessanly represent the
number of small busimesses currently in service. Also, the Commission does not generally track
subsequent business size unless, in the context of assignments or transfers, unjust enrichment
1ssues are implicated

»92%4

B7 1S Census Bureau, 1997 Econormc Census, Subject Series Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 5, NAICS code 513322 (1ssued October 2000}

*#% {4 The census data do not provide a more precise estimate of the number of firms that have 1,500 or fewer
employees, the largest category provided 15 “Firms with 1,000 employees or more ™

#2 See Amendment of Parts 20 and 24 of the Comnussion’s Rules — Broadband PCS Compennve Bidding and the
Commercial Mobile Radio Service Spectrum Cap, WT Docket No 96-59, Report and Order, 61 FR 33859 (July 1,

1996), see also 47 CF R § 24.720(b)
*0 See id

?! See e g, Implemeniation of Section 309() of the Communtcations Act - Competitive Bidding, PP Docket
No 93-253, Fafth Report and Order, 59 FR 37566 (July 22, 1994)

* FCC News, Broadband PCS, D, E and F Block Auctron Closes, No. 71744 (rel January 14, 1997) See also
Amendment of the Commussion’s Rules Regarding Installment Payment Financing for Personal Communications
Services (PCS) Licenses, WT Docket No 97-82, Second Report and Order, 62 FR 55348 (Oct 24,1997).
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e Navrowband Personal Communicanions Services  To date. two auctions of
narrow band personal commuiscations services (PCS) licenses have been conducted  For
purposes of the two auctions that have alrcady been held, “small businesses™ werc cntities with
avcrage gross revenues tor the prior three calendar vears of $40 mullion or less  Through these
auctions. the Comnussion has awarded a total of 41 hcenses, out of whnch 11 were obtained by
small businesses  To ensure meanmgful participation of small business entities in future
auctions. the Commnussion has adopted a two-ticred small business size standard in the
Nariowhand PCS Second Report and Order ™ A “small business™ 15 an entity that, together
with affiliates and controlling interests, has average gross revenues for the three preceding years
ol not more than S40 mullion A “very small business” 1s an entity that, together with affihates
and controlling mterests, has average gross revenucs for the three preceding years of not more
than §135 muthon. The SBA has approved these small business size standards ™ In the future,
the Commussion will auction 459 licenses to serve Metropohitan Trading Areas (MTAs) and 408
response channel heenses  There 15 also one megahertz of narrowband PCS spectrum that has
been hetd in reserve and that the Commuission has not yet decided to release for licensing The
Comnussion cammot predict accuratelv the number of heenses that will be awarded to small
entities m futurc actions However, four of the 16 winming bidders n the two previous
narrowband PU'S auctions were small busincsses, as thal term was defined under the
Commmission’s Rules  The Comnussion assumes, for purposes of this analysis, that a large
portion ol the 1emaimng narrowband PCS heenses will be awarded to small entities The
Conumission also assumes that at least some small businesses will acquire narrowband PCS
licenses by mcans of the Commission’s partitoning and disaggregation rules

117 220 MH= Racho Service - Phase I Licensees The 220 MHz service has both
Phase 1 and Phase IT licenses  Phase | hcensing was conducted by lotteries in 1992 and 1993
There are approximately 1.515 such non-nationwide hcensees and four nationwide licensees
currently authorized to operate m the 220 MHz band  The Commussion has not developed a
small busincss size standard for small enties specifically apphcable to such incumbent 220
MHz Phase | licensees To estimate the number of such licensees that arc small businesses, we
apply the small business size standard undcr the SBA rules applicable to “Cellular and Other
Wireless 1elecommumcations™ companics  Tlis standard provides that such a company 1s small
1T 1t employs no more than 1,500 persons ™ According to Census Bureau data for 1997, there
were 977 firms in this category, total, that operated for the entire year.™ Of this total, 965 firms
had employment of 999 or fewer employees, and an addrtional 12 firms had employment of

Y Amendment of the Comnussion's Rules 1o Establish New Personal Communications Services, Narrowband PCS,
Docket No BT 92-100, Docket No PP 93-253, Second Report and Order and Second Further Notice of Proposed
Rulemaking 65 FR 35875 (June 6. 2000)

1 See Letter to Amy Zoslov, Chief, Auctions and Industry Analysis Division, Wireless Telecommumications
Bureau, FCC, from Aida Alvarez, Admmstrator, SBA (Dec 2, 1998)

13 CFR § 121 201, NAICS cade 513322 (changed to 517212 m October 2002)

1S Census Bureau, 1997 Economic Census. Subject Series  Informanon, “Employment Size of Firms Subject
to Federal Income Tax 1997, Table 5. NAICS code 513322 (1ssued Oct 2000}

51



Federal Communications Commission FCC 04-31

1.000 employees or more.™ I this general rato continues in the context of Phase 1220 MHz
hcensees. the Commission estimates that nearly all such licensees are small businesses under the
SBA’s small business size standard

118 220 MHz Radio Service — Phase Il Licensees The 220 MHz service has both
Phase | and Phase I hicenses. The Phase [ 220 MHz service 1s a new service, and 1s subject to
spectrum auctions In the 220 MH- Third Report and Order, we adopted a small business size
standard {or “small” and “very small” businesses for purposes of determining therr ehigibility for
special provisions such as bidding credits and instailment payments ** This small business size
standard indicates that a “small business™ 1s an entity that, together with 1ts affibates and
controlling principals, has average gross revenues not exceeding $15 million for the preceding
three years *™ A “very small business™ 1s an entity that, together with 1ts affiliates and
controlling principals, has average gross revenues that do not exceed $3 million for the preceding
three years The SBA has approved these small business size standards.™ Auctions of Phase II
licenses commenced on September 15, 1998, and closed on October 22, 1998.°° In the first
auction, 908 licenses were auctioned n three different-sized geographic areas: three nationwide
hicenses, 30 Regtonal Economic Area Group (EAG) Licenses, and 875 Economic Area (EA)
Licenses Of the 908 licenses auctioned, 693 were sold Thirty-nine small businesses won
licenses n the first 220 MHz auction The second auction included 225 licenses: 216 EA
licenses and 9 EAG licenses Fourteen comparies claiming small business status won 158

Itcenses -

119 800 MHz and 900 MH: Specialized Mobile Radio Licenses The Commission
awards “small entity” and “‘very small entity” bidding credits in auctions for Specialized Mobile
Radio (SMR) geographic area licenses 1n the 900 MHz bands to firms that had revenues of no
more than $15 million in each of the three previous calendar years, or that had revenues of no
more than $3 million in each of the previous calendar years *° The SBA has approved these size
standards ** The Commission awards “‘small entity” and “very small entity” bidding credits tn

" Id The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees, the largest category provided 1s “Firms with 1,000 employees or more *

% Amendment of Part 90 of the Commussion’s Rules to Provide for the Use of the 220-222 MHz Band by the
Private Land Mobile Radio Service, PR Docket No 89-552, GN Docket No 93-252, PP Docket No 93-253, Third
Report and Order and Fifth Notice of Proposed Rulemaking, 12 FCC Red 10943, 11068-70, paras 291-95 (1997)
(220 MH=z Third Report and Order)

14 at 11068-70, para 29|

3 See letter to D Phythyon, Chief, Wireless Telecomumunications Bureau, FCC, from Aida Alvarez, Admunistrator,
SBA (Jan 6, 1998)

M See generally Public Notice, “220 MHz Service Auction Closes,” 14 FCC Red 605 (1998)

*” Public Notice, “Phase T 220 MHz Service Spectrum Aucton Closes,” 14 FCC Red 11218 (1999).

" 47 CFR §90 814(b)(1)

% See Letter from Aida Alvarez, Admmistration, Small Busmess Administration to Damel B Phythyon, Chuef,

Wireless Telecommunications Bureau, Federa] Commumications Commussion (Oct 27,1997) See Letter from Aida
{continued )
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auctions for Speciahzed Mobie Radio (SMR) geographic area licenses i the 800 MHz bands (o
fums that had revenues of no more than 340 million in each of the three previous calendar years.
ol that had rev cnues of no more than $15 mullion m each of the previous calendar years.™ These
bddmg credits apply 1o SMR providers in the 800 MHz and 900 MHz bands that either hold
geographic area licenses or have obtained extended implementation authornizations. The
Commission does not know how many firms provide 800 MHz or 900 MHz geograpluc area
SMR service pursuant 1o extended implementation authorizations, nor how many of these
providers hat ¢ annual revenues ol no niore than 315 milhion One firm has over $15 million 1n
revenues  The Commussion assumes, for purposes here, that all of the remaining existing
cxtended implementation authorizations are held by small entities, as that term 1s defined by the
SBA  The Commmisston has held auctions for geographic area hicenses in the 800 MHz and

900 MHz SMR bands There were 60 winning bidders that quahified as small or very small
catttics in the 900 MHz SMR auctions  Of the 1.020 licenses won m the 900 MHz auction,
hidders qualityving as small or very small entities won 263 heenses  In the 800 MHz auchion,

38 ol the 524 hcenses waon were won by small and very small entities. We note that, as a general
matter. the number of winmng bidders that quality as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently 1n service  Also, the
Commusston does not generally track subsequent business size unless, 1 the context of
assignments or transfers, unjust enrichment 1ssues are imphcated.

1200 Provale and Comnion Carrier Paging  In the Paging Third Report and QOrder, we
developed a small business size standard for “small businesses™ and “very small businesses™ for
purposes of determiming their ehigibility for special provisions such as bidding creduts and
installment payments A “small business™ 1s an entity that, together with 1ts affiliates and
controlling principals, has average gross revenues not exceeding $15 milhion for the precedmg
threc years  Additionally, a “very small business™ ts an entity that, together with 1ts affihates and
controlling principals, has average gross revenues that are not more than $3 million for the
preceding three vears  The SBA has approved these size standards " An auction of
Metropolitan Economuc Area hicenses commenced on February 24, 2000, and closed on March 2,
2000 ** Of the 985 hcenses auctioned, 440 were sold  Fifty-seven companies claiming small
business stalus won At present, there are approximately 24,000 Private-Paging site-specific

(Contmued from previous page) -
Alvarez, Adnumstrator. Small Business Adnumstration to Thomas Sugrue, Chief, Auctions and industry Analysis

Dwviston, Wireless Telecommunications Bureau, Federal Communications Commussion (Aug 10, 1999)

"4TCTER §00814(b) 1} A request for approval of 800 MHz standards was sent to the SBA on May 13, 1999
The matter remaims pending

220 MH- Third Report and Order, 12 FCC Red at 11068-70, paras 291-265. 62 FR 16004 at paras 291-295
(1997)

7 See Letter from Aida Alvarez, Admuinstrator, Small Business Admunistration to Thomas Sugrue, Chief, Auctions

and Industry Analysis Division, Wireless Telecommunications Bureau, Federal Communications Commission
(June 4, 1999)

" Reviston of Fart 22 and Part 90 of the Commussion's Rules 10 Faciluate Future Development of Paging Systems,
WT Docket No 96-18, PR Docket No 93-253, Memorandum Opinion and Order on Reconsideration and Third

Report and Order, 14 FCC Rcd 10030, 10085, para 98 (1999)
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hicenses and 74.000 Common Carmer Paging licenses  According to the most recent Trends i
lelephone Service. 471 carriers reported that they were engaged in the provision of either paging
and messaginyg services or other mobile services ™ Of those, the Commission estimates that 450
arc small, under the SBA business sice standard specifying that firms are small if they have
1.500 or fewer employees '

121 700 MIfz Guard Band Licensees  In the 700 MHz Guard Band Order, we adopted
a small business size standard for “small businesses™ and “very small businesses™ for purposes of
determiming their eligibility for special provisions such as bidding credits and mstallment
payments ' A “small busimess” as an entity that, together with its affiliates and controlling
principals, has average gross revenues not excecding $15 mullion for the preceding three years
Addimonally, a “very small business™ 15 an entity that, together with 1ts affihates and controlhing
principals, has average gross 1evenues that are not more than $3 milhion for the preceding three
vears  An auction of 52 Major Economic Arca (MEA) licenses commenced on September 6.
2000, and closed on September 21, 2000."" Of the 104 licenses auctioned, 96 licenses were sold
o ninc bidders. Five of these bidders were small businesses that won a total of 26 licenses
A second auction of 700 MHz Guard Band hcenses commenced on February 13, 2001 and
closed on February 21, 2001 All erght of the licenses auctioned were sold to three bidders
One of these bidders was a small business thal won a tolal of two licenses.”"

122 Rural Radiotelephone Service The Commussion has not adopted a size standard
for small businesses specific to the Rural Radiotelephone Service *'* A sigmificant subset of the
Rural Radiotelephone Service 1s the Basic Exchange Telephone Radio System (BETRS) "7 The
Comnussion uses the SBA's small business size standard applicable to “Cellular and Other
Wireless Telccommunications,” i e , an entity employing no more than 1,500 persons "' There
are approximately 1,000 hcensees in the Rural Radiotelephone Service, and the Commission
estimates that there are 1.000 or fewer small entity licensees 1n the Rural Radiotelephone Service
that may be affected by the rules and policies adopted herein.

St

Dends i Telephone Service at Table 5 3
- 14 The SBA size standard 1s that of Paging, 13 CF R § 121 201. NAICS code 517211

W See Service Rules for the 746-764 MHz Bands, and Revistons to part 27 of the Commussion’s Rules, WT Docker
No 99-168. Second Report and Order, 15 FCC Red 5299, 5344, para 108 (2000)

32 See generalfy Public Notice, “220 MHz Service Auction Closes,” Report No WT 98-36 (Wireless
'lelecommunications Bureau, Oct 23, 1998}

5 public Notice, “700 MHz Guard Band Auction Closes,” DA (11-478 (rel Feb 22, 2001)
™ The service 1s defined n § 22 99 of the Commmssion’s Rules, 47 CFR § 22 99
™" BETRS is defined in §§ 22 757 and 22 759 of the Comnussion’s Rules, 47 CFR §§ 22 757 and 22 759

M3 CFR §121.201, NAICS code 513322 (changed 10 517212 n October 2002)
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123 Aw-Ground Radrotelephone Service  The Comrmussion has not adopted a small
business size standard specific to the Air-Ground Radiotelephone Service > We will use SBA’s
small business size standard applicable to “*Celtular and Other Wireless Telecommunications,”
¢ ¢, an entity employing no more than 1,500 persons *** There are approximately 100 licensees
in the Air-Ground Radiotelephone Service, and we estimate that almost all of them qualify as
small under the SBA small busmess size standard

124 Aviation and Muarine Radio Services Small businesses 1n the aviation and marine
radio services use a very high frequency (VHF) marine or aircraft radio and, as appropriate, an
emergency position-indicating radio beacon (and/or radar) or an emergency locator transmitter
The Commuission has not developed a small business size standard specifically applicable to
these small businesses  For purposes of this analysis, the Commussion uses the SBA small
business size standard for the category “Cellular and Other Telecommunications,” which 1s 1,500
or fewer employees " Mosl applicants for recreational licenses are individuals. Approximately
581,000 ship statton hicensees and 131,000 aircraft station hicensees operate domestically and are
not subject to the radio carnage requirements of any statute or treaty. For purposes of our
gvaluations 1n this analysis, we estimate that there are up to approximately 712,000 licensees that
are small businesses (or individuals) under the SBA standard In addition, between December 3,
1998 and December 14, 1998, the Commussion held an auction of 42 VHF Public Coast licenses
i the 157 1875-157 4500 MH: (ship transmut) and 161 775-162 (1125 MHz (coast transmit)
bands For purposes of the auction, the Comnussion defined a "small" business as an entity that,
together with controlling interests and affihates. has average gross revenues for the preceding
three vears not to exceed $15 million In addition, a "very small” business 1s one that, together
with controlling interests and affiliates, has average gross revenues for the preceding three years
nol to exceed $3 million.™ There are approximately 10,672 licensees m the Martne Coast
Service, and the Commuission estimates that almost all of them quabfy as "small” businesses
under the above special small business size standards

125 Fixed Microwave Services Fixed microwave services include common carrier,”
private operational-fixed,™ and broadcast auxiliary radio services > At present, there arc

1" The service 15 defined in § 22 99 of the Comumussion’s Rules, 47 CFR § 22 99

1 13 CFR§ 121201, NAICS codes 513322 (changed 1o 517212 1n October 2002)

3

* Id § 121 201, NAICS code 513322 (changed to 517212 1n October 2002}

™ dmendment of the Commussion’s Rules Concerning Mariime Communications, PR Docket No 92-257, Third
Report and Order and Memorandum Opimon and Order, 13 FCC Red 19853 (1998)

' See 47 CFR §8 101 ef seq (formerly, Part 21 of the Commussion’s Rules) for common carrier fixed microwave
services (except Multipomnt Distributton Service)

** Persons cligibie under parts 80 and 90 of the Commussion’s Rules can use Private Operational-Fixed Microwave
services See 47 CF R Parts 8¢ and 90 Stations in thus service are called operational-fixed to distinguish them
from common carner and public fixed stations  Only the licensee may use the operational-fixed station, and only for
commumications related to the licensee’s commercial, industrial, or safety operations

' Auxiliary Microwave Service 1s governed by Part 74 of Title 47 of the Commussion’s Rules  See 47 C F R

Part 74 This service 1s available to Licensees of broadcast stations and to broadcast and cable network entities
(continued )

55



Federal Commuunications Commission FCC 04-31

approximately 22,015 common carrier fixed licensees and 61,670 private operational-fixed
licensees and broadcast auxihary radio hcensees in the microwave services. The Commission
has not created a size standard for a small business specifically with respect to fixed microwave
services For purposes of this analysis, the Commission uses the SBA small business size
standard for the category “Cellular and Other Telecommunications,” which 1s 1,500 or fewer
employees ' The Commussion does not have data specifying the number of these licensees that
have more than 1,500 cmployees, and thus 1s unable at this time to estimate with greater
precision the number of fixed microwave service licensees that would qualify as small business
concemns under the SBA’s small business size standard. Consequently, the Commission
cstimates that there are up to 22,015 common camer fixed licensees and up to 61,670 private
operational-fixed licensees and broadcast auxihiary radro Licensees in the microwave services that
may be small and may be affected by the rules and policies adopted herein, We noted, however,
that the common carner microwave fixed hcensee category includes some large entites.

126 Offshore Rudiotelephone Service This service operates on several UHF
television broadcast channels that are not used for television broadcasting in the coastal areas of
states bordering the Gulf of Mexico.’™ There are presently approximately 55 licensees in this
service We are unable to estimate at this time the number of licensees that would qualify as
small under the SBA’s small busmess size standard for “Cellular and Other Wireless
Telecommumcations” services *2¢ Under that SBA small business size standard, a business 1s

small 1f 1t has 1,500 or fewer employees *’

127  Wiwreless Communications Services This service can be used for [ixed, mobile,
radiolocation, and digital audio broadcasting satellite uses The Commussion established small
business size standards for the wireless communications services (WCS}) auction A “small
business” 1s an entity with average gross revenues of $40 million for each of the three preceding
vears, and a “very small business” 1s an entity with average gross revenues of $15 million for
each of the three preceding years The SBA has approved these small business size standards.
The Commussion auctioned geographic area licenses i the WCS service In the auction, there
were seven winnimg bidders that qualified as “very smal] business™ entities, and one that
qualified as a “small business” enuity We conclude that the number of geographic area WCS
licensees affected by this analysis includes these eight entities.

328

{Conunued from previaus page)
Broadcast auxihiary mucrowave stations are used for relaymg broadcast televiston signals from the studio to the

transrmitter, or between two ponts such as a mam studio and an auxibary stwdio The service also mcludes mobile
television pickups, which relay signals from a remote location back to the studio

A3 CFR § 121201, NAICS code 513322 (changed to 517212 1n October 2002)

% This service 1s governed by Subpart | of Part 22 of the Comnussion’s Rules See 47 CF R §§ 22 1001-22 1037
¥ 13CFR § 121 201, NAICS code 513322 {changed to 517212 1n October 2002)

P 1d

P See Letter (o Amy Zoslov, Chluef. Auctions and Industry Analysis Division, Wireless Telecommunications
Bureau, FCC, from Aida Alvarez, Admimstrator, SBA (Dec 2, 1998)
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128 39 GHz Service The Commussion created a special small business size standard
for 39 GHz hcenses — an entity that has average gross revenues of $40 million or less 1n the three
previous calendar years ™ An additional size standard for “very small business” 1s  an entity
that, together with affihates, has average gross revenues of not more than $15 million for the
preccding three calendar years **° The SBA has approved these small business size standards **'
The auction of the 2,173 39 GHz licenses began on April 12, 2000 and closed on May 8, 2000
The 18 bidders who claimed small business status won 849 licenses Consequently, the
Commusston estimates that 18 or fewer 39 GHz licensees are small entiues that may be affected
by the rules and policies adopted herein

129 Multpoint Disiribution Service, Multichannel Mulapowmt Distribution Service,
and ITFS Multichannel Multipoint Distribution Service {MMDS) systems, often referred to as
“wireless cable.” transmit video programming to subscribers using the microwave frequencies of
the Multipoint Distribution Service (MDS) and Instructionat Televiston Fixed Service (ITFS). ™
In connection with the 1996 MDS auction, the Commission established a small business size
standard as an entity that had annual average gross revenues of less than $40 million in the
previous three calendar years *° The MDS auctions resulted 1 67 successful bidders obtaining
licensing opportunities for 493 Basic Trading Areas (BTAs) Of the 67 auction winners, 61 met
the definition of a small business MDS also includes licensees of stations authorized prior to the
auction In addition, the SBA has developed a small business size standard for Cable and Other
Program Distrnibution, which includes all such companies generatg $12 5 million or less 1n
annual receipts.” According to Census Bureau data for 1997, there were a total of 1,311 firms
in this category, total, that had operated for the entire ycar 7 Of this total, 1,180 firms had
annual recepts of under $10 million and an additional 52 firms had receipts of $10 milhon or
more but less than $25 milhion Consequently, we estimate that the majonty of providers in this
service category are small businesses that may be aftected by the rules and policies adopted
heremn  This SBA small bustness size standard also appears applicable to ITFS  There are
presently 2,032 ITFS hcensees  All but 100 of these Iicenses are held by educational institutions

37 See Amendment of the Commussion s Rules Regarding the 37 0-38 6 GHz and 38 6-40 0 GHz Bands, ET
Docket No 95-183, Report and Order. 63 FR 6073 (Feb 6, 1995}

B

Bt See Letter to Kathleen O'Brien Ham, Chief, Auctions and Industry Analysis Division, Wireless
Telecommunicanons Bureau, FCC, from Aida Alvarez, Admumstrator, SBA (Feb 4, 1998)

32 Amendment of Parts 21 and 74 of the Commission’s Rules with Regard 1o Filing Procedures 1n the Multipoint
Dustribution Service and m the nstructional Television Fixed Service and Implementation of Section 3G9¢)) of the
Communications Aci — Competitive Bidding, MM Docket No 94-131 and PP Docket No 93-253, Report and Order,

10 FCC Red 9589, 9593 para. 7 (1995}
S 47CFR §21961(bY1)
™ 13CFR § 121 201, NAICS code 513220 (changed to 517510 1n October 2002)

" US Census Bureau. 1997 Economic Census, Subject Series Information, *‘Establishment and Firm Size
(Including Legal Form of Orgamzation),” Table 4, NAICS code 513220 (1ssued October 2000)
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Educational institutions are included m this analysis as small entities.” Thus, we tentatvely
conclude that at feast 1,932 licensees are small businesses

130 Local Mulupoint Distribution Service  Local Multipoint Distribution Service
(LMDS) 15 a tixed broadband point-to-multipoint microwave service that provides for two-way
video telecommunications ' The auction of the 1,030 Local Multipont Distribution Service
(LLMDS) licenses began on February 18, 1998 and closed on March 25, 1998. The Commission
established a small busmess size standard for LMDS licenses as an entity that has average gross
revenues of less than $40 million i the three previous calendar years ** An additional small
business sizc standard for “very small business” was added as an entity that, together with its
affiliates. has average gross revenues of not more than $15 million for the preceding three
calendar years ** The SBA has approved these small business size standards in the context of
LMDS auctions ™ There were 93 wimung bidders that quahficd as small entities in the LMDS
auctions A total of 93 small and very small business bidders won approximately 277 A Block
licenses and 387 B Block hicenses On March 27, 1999, the Commssion re-auctioned 161
licenses, there were 40 winning bidders. Based on this information, we conclude that the
number of small LMDS licenses consists of the 93 winning bidders in the first auction and the
40 winning bidders 1n the re-auction. for a total of 133 small enuty LMDS providers.

131 218-219 MH: Service The first auction of 218-219 MHz spectrum resulted 1n
[ 70 entities winning licenses for 594 Metropolitan Statistical Area licenses  Of the 594 licenses,
557 were won by entities qualifying as a small business For that auction, the small business size
standard was an entity that, together with its affiliates, has no more than a $6 milhion net worth
and, after federal income taxes (excluding any carry over losscs). has no more than $2 million n
annual profits each year for the previous two years *' In the 2/8-219 MHz Report and Order
and Memorandum Omnion and Order, we established a small business size standard for a “small
business™ as an entity that, together with 1ts affiliates and persons or entities that hold interests 1n
such an entity and their affiliates, has average annual gross revenues not to exceed $15 million

"™ In addition, the term “small entity” within SBREFA apphes to small organizations (nonprofits) and to small
governmental jurisdictions (cities, counties, towns, townships, villages school districts, and special districts with
populations of less than 50,000) 5U S C §§ 601{4)-(6) We do not collect annual revenue data on ITFS licensees

7 See Rulemaking 10 Amend Parts |, 2 21, and 25 of the Commussion s Rules to Redesignate the 27 5-29 5 GH:z
Frequency Band, 1o Reallocaie the 29 5-30 0 GHz Frequency Band, and to Establish Rules and Policies for Local
Mulnpownt Distnbution Service and for Fued Satellite Services. CC Docket No 92-297, Second Report and Order,

12 FCC Rced 12545 (1997)
138 Id
" See id

' See Letter to Dan Phythyon, Chief, Wireless Telecommunications Bureau, FCC, from Aida Alvarez,
Admumistrator, SBA (Jan 6, 1958)

' Implementation of Section 309(1) of the Communications Act ~ Compettive Bidding, PP Docket No 93-253,
Fourth Report and Order, 59 FR 24947 (May 13, 1994)
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tor the preceding three years ™* A “very small busimess” 1s defined as an entity that, together
with 1ts affihates and persons or cntities that hold mterests in such an entity and 1ts affiliates, has
average annual gross revenues not Lo exceed $3 million for the preceding three years.™® The
SBA has approved these size standards ** We cannot estimate, however, the number of licenses
that will be won by entities qualifying as small or very small businesses under our rules in future
auctions ol 218-219 MHz spectrum

132 24 GHz — Incumbent Licensees This analysis may affect incumbent licensees
who were relocated to the 24 GH7 band from the 18 GHz band, and applicants who wish to
provide services in the 24 GHz band The apphcable SBA small business size standard 1s that of
“Cellular and Other Wireless Telecommunications” companies This category provides that such
a company 1s small 1f 1t employs no more than 1,500 persons.” According to Census Bureau
data for 1997 there were 977 firms in this category that operated for the entire year *¢ Of this
lotal, 965 firms had employment of 999 or fewer employees, and an additional 12 firms had
employment of 1,000 employees or more.”™* Thus, under this size standard, the great majornty of
firms can be considered small These broader census data notwithstanding, we believe that there
are only two hcensees n the 24 GHz band that were relocated from the 18 GHz band, Teligent*”
and TRW, Inc It 1s our understanding that Teligen( and its related companies have less than
1.500 employees, though this may change n the future TRW 1s not a small entity. Thus, only
one incumbeni licensee 1in the 24 GHz band 1s a small business entity

133 24 GHz - Future Licensees  With respect to new apphcants n the 24 GHz band,
the small business size standard for “‘small business” 1s an entity that, together with controlling
interests and affiliates, has average annual gross revenues for the three preceding years not 1n
excess of $15 mullion.™ “Very small business’” 1n the 24 GHz band 1s an entity that, together
with controlling 1nterests and affiliates, has average gross revenues not exceeding $3 m:ilion for

= dmendment of Part 93 of the Commussion’s Rules (o Provide Regulatory Flextbiliry in the 218-219 MHz Service,
Wl Dochet No 98-169, Report and Order and Memorandum Qpimion and Order, 64 FR 59656 (Nov 3, 1999)

B

" See Letter 0 Damel B Phythyon, Chief, Wireless Telecommuntcations Bureau, Federal Cemmunications
Commission. from Aida Alvarez, Admimistrator, Small Business Admunistration (Jan 6, 1998)

13 CFR § 121201, NAICS code 513322 (changed to 517212 1n October 2002)

' U'S Census Bureau, 1997 Econonuc Census, Subject Senies  Information, “Employment Size of Firms Subject
to Federal Income Tax 1997, Table 5, NAICS code 513322 (issued Oct 2000)

™" Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1.500 or fewer employees, the largest category provided 1s “Firms with 1,000 employees or more.”

** Tehgent acquired the DEMS licenses of FirstMark, the only licensee other than TRW m the 24 GHz band whose
license has been modified to require relocation to the 24 GHz band

" Amendments 1o Parts 1. 2, 87 and (01 of the Commussion’s Ruies to License Fixed Services at 24 GHz,

WT Docket No 99-327, Report and Order, 15 FCC Red 16934, 16967 (2000), see also 47 CF R § 101 538(a)(2)
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350

the preceding three years.”™ The SBA has approved these small business size standards.
These size standards will apply to the future auction, 1f held.

4. Description of Projected Reporting, Recordkeeping, and Other
Compliance Requirements

134 The Order permits rate-of-retum carriers acquiring price cap lines to return those
lines to rate-of-return regulation without seeking a waiver As a result, the administrative costs
of seeking a warver are avoided *~

135.  The Order also permts rate-of-return carriers to deaverage geographically their
rates for transport and special access services within a study area ** While rate-of-return carriers
musl define the scope of zones, the requirement that they be approved in advance 1s eliminated. ™
The carmer 1s now required to demonstrate that each zone, except the highest-cost zone, accounts
for at teast 15 percent of 1ts revenues from services in the study area,”” and must demonstrate
that rates reflect cost characteristics associated with the selected zones.

136 Merging LTS into ICLS will promote administrative simplicity by eliminating a
duphcative support mechanism withoul affecting the amount of umversal service support
received by small entiies or negatively affecting carriers that choose to participate in the NECA

common line pool ™

5. Steps Taken To Minimize Significant Economic Impact on Small
Entities, and Significant Alternatives Considered

137 The Commussion has sought to minimize significant economic impacts on small
entities, including small telephone compames, 1n revising the access and universal service rules
in this Order  The Commussion’s approach s taifored to the specific challenges faced by small
local telephone companies, many of which serve rural and high-cost areas.

U Amendments to Parts 1, 2, 87 and 101 of the Commussion’s Rules 10 License Fixed Services at 24 GHz,
WT Docket No 99-327, Report and Order, 15 FCC Red at 16967, see alse 47 CF R § 101 538(a)(1)

331 See Letter to Margaret W Wiener, Deputy Chief, Auctions and Industry Analysis Division, Wireless
Telecomrmumnications Bureau, FCC, from Gary M Jackson, Assistant Admumstrator, SBA (July 28, 2000)

B See supra § T A 2
7 See supra § 111 B2 a
154 fd

333 Id

356 ]d

7 See supra § 11 C 2
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138 The Commussion considered whether to eliminate completely the “ali-or-nothing”
rule, but decided only to carve out an exception for rate-of-return carriers that wish to return the
acquired price cap lines to rate-of-return regulation This eliminates the need for a waiver before
such acquisitions can be returncd to rate-of-return regulation. thereby reducing transaction costs
and uncertainty for small. typically rural camers seeking to acquire lines from price cap carriers
We continue to explore further modifications to the all-or-nothing rule within the larger context
of incentive regulation for rate-of-return carriers in the Second Further Notice

139 The Order permits rate-of-returmn carriers to geographically deaverage ther rates
for special access and transport services The Commission gives rate-of-return carriers
significant latitude to define pricing zones as they wish, subject to the limitation that each zone,
except the highest-cost zone, must account for at least 15 percent of the ratc-of-retum carner’s
transport and special access revenues 1n the study area This requirement ensures that any lower
rates resulting from deaveraging are enjoyed by a range of customers, rather than being focused
on only a few customers m a way that might evade our prohibition on contract pricing by rate-of-
return carriers  The Order continues to require rate-of-return carriers to have a tariffed cross-
connect clement in order to geographcally deaverage rates, thereby ensuring that transport
competitors, iricluding small entities, can interconnect with the rate-of-return carrier’s access
network when 1t deaverages 1ts special access and transport rates In reaching this decision, the
Commussion considered and rejected claims by IXCs that immediate geographic deaveraging
would lead 1o predatory pricing by rate-of-return carriers and that further deaveraging should
result only mn price decreases.”™ The Order determines that permutting rate-of-return camers to
deaverage the rates for spectal access and transport services enhances the efficiency of the
market for those services by allowing prices to be tallored more easily and accurately to reflect
costs and, therefore, facilitates competition in both higher and lower cost areas Rate-of-returmn
carriers must provide cost support establishing that the deaveraged rates are cost-based, thereby
ensuring that smaller, more vulnerable carriers are safeguarded from any such predatory pricing

t40  The Order also permits geographic deaveraging of rates for special access and
transport services within the NECA pooling process. As a result, smaller rate-of-retumn carners
may be able to realize increased pricing flexibility through the NECA traffic-sensitive pool.
Such increased pricing flexibility might not have been possible 1f they were required o file their
own tan{fs

141  The Order dechnes to relax the existing competitive triggers for volume and term
discounts for transport services, as many rate-of-return carriers urged The Commission was
concerned that the premature grant of such discount authonty would permit a rate-of-return
carrier to lock up large customers by offering them volume and term discounts at or below
cost * Such discounts would potentially foreclose competition for smaller customers because
large customers may create the inducement for potential competitors to invest in facilities which,
once put nto service, can be used to serve adjacent smaller customers.’® Accordingly, the

. Seesupra §TNB2a
B9 See supra § LB 2 b

360 fﬂ'
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Commussion refuses to adopt less restrictive competitive triggers that would have more readily
facilitated volume and term discounts, because such new triggers would not have ensured the
presence of a competitor that would operate to prevent harm to smaller entities.

142.  The Order also declines to permit rate-of-return carrers to offer services pursuant
10 individual customer contracts, as many rate-of-retum camers urged Such an ability to
combine various elements or parts of elements, the Commission notes, would allow rate-of-
return carrters to set non-cost-based prices in order to prevent entrants from providing service to
the largest customers n their service areas. thereby precluding further competition for smaller
customers in their service areas as well ™'

143.  The Order merges LTS into the ICLS mechamsm. This will ssmplify the
admimistration of common line support measures, while ensuring both that no individual carner
will fa1] to recover 1ts common hine revenue requirement,™” and that overall support will not be
reduced as existing rules operate to automatically increase ICLS by an amount to match any
LTS reduction.”’ Accordingly, the concerns of small entities over the elimination of LTS are
fully addressed by the new ICLS mechamsm In reaching thts conclusion, the Commission
considered and rejected NECA’s argument that the elimmation of LTS will destabilize the
NECA pool The Order concludes that although many, 1f not most, carriers will continue
participating in the common line pool, the benefits of pooling do not warrant the continued use
of universal service support as a way to induce carriers to participate 1n the pool if they are not
otherwise inclined to do so

6. Report to Congress

144 The Commussion will send a copy of this Order, including this FREA, 1n a report
to be sent to Congress pursuant to the Congressional Review Act.** In addition, the Commission
will send a copy of this Order, including this FRFA, to the Chief Counsel for Advocacy of the
Small Business Administration A copy of this Order and FRFA (or summaries thereof) will also
be published m the Federal Register ™

D. Initial Regulatory Flexibility Act Analysis

145  The Regulatory Flexibihity Act of 1980, as amended (RFA), ** requires that
an imtial regulatory flexibility analysts be prepared for notice-and-comment rule making

! See supra § 111 B 2 ¢

32 See supra § 111 C 2

363 ](f

M See SUSC & 80(a)1)(A)
T See SUSC §604(b)

 See5USC §603 The RFA,see 5U S C § 601 erseq , has been amended by the Small Busmess Regulatory
Enforcement Farmess Act of 1996 {SBREFA), Pub L No 104-121, Tule I, 110 Stat. 857 (1996)
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proceedings, unless the agency certifies thal “the rule will not, if promulgated, have a sigmificant
econonic impact on a substantial number of smail entities " The RFA generally defines

the term “'small entity” as having the same meaning as the terms “small business,” “small
orgamization,” and “small governmental jurisdiction ™ In addition, the term ‘‘small business”
has thc same meaning as the term “small business concern” under the Small Business Act.*’

A “small busimess concern” 1s one which (1) 15 independently owned and operated; (2) 1s not
dominant n 1ts field of operation, and (3) sansfies any additional criteria established by

the SBA.™

146  As required by the RFA, the Commission has prepared this IRFA of the possible
signtficant economic impact on a substantial number of small entities by the policies and rules
proposed 1 this Second Further Notice Written public comments are requested on this IRFA.
Comments must be 1dentified as responses to the IRFA and must be filed by the deadlines for
comments on the Second Further Notice provided 1n paragraph 158 of the item

1. Need for, and Objectives of, the Proposed Rules

147 The Commussion continucs to explore means of providing mcentives for smaller
telephone companies to become more efficient and innovative in ways that benefit both rate-of-
return carriers and their customers  The Second Further Notice seeks additional comment on
two altermative incentive regulation proposals for alt rate-of-return carrers, and on the closely
related all-or-nothing rule

148.  The alternative incentive regulation plans were filed by CenturyTel (the
CenturyTel Plan) and by ALLTEL, Madison River and TDS {the Rate-of-Return Camer Tanff
Option) 7' The CenturyTel Plan proposes to lower traffic-sensitive charges, according to
participation on a study area-by-study area basts, to target rates based on specific average traffic-
sensitive target rates determined by line density  The CenturyTel Plan would apply an X-Factor
equal to GDP-P1 The CenturyTel Plan would convert universal service support to per-line
amounts, with ICLS and LSS being frozen for the five-year duration of the proposed plan and
high-cost loop support being frozen subject to adjustment for GDP-CPI. Finally, CenturyTel
proposes that carriers should be allowed to take certain study areas out of the NECA pools and
mto alternanve regulation, while leaving other study areas n the pools, subject to rate-of-return
regulation The Rate-of-Return Carrier Tanff Option would allow all rate-of-return carriers (not

T SUSC §605(b)
WESUSC §601(6)

¥ 51U S C §601(3) (incorporating by reference the defimtion of “small busness concern” in the Small Business
Act, SUSC §632) Pursuantto 5 US C § 601(3), the statutory definition of a small business apphes “unless an
agency, after consultation with the Office of Advocacy of the Small Business Admumstranon and after opportunity

for pubhc comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definution(s) in the Federal Register »

S USC § 632

See supra § TV A2
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Just those serving 50,000 or fewer lines) to elect to adopt a revised section 61.39 approach under
which they would file access tanffs cvery two years based on the previous two years’ historical
cost and demand data. The Rate-of-Retum Carner Tanff Option would provide a participating
company with a per-hine ICLS based on two years of historical data  Finally, both plans would
make participation in the alternative regulation plan optional, and would allow election by

study area.

149 The Second Further Notice tentatively concludes that any aiternative regutation
plan that the Comnussion may adopt should be optional on the part of the rate-of-return camer,
with participation through election on a study area basis * Additionally, such participation
should be available only to holding company groups m which all non-average schedule
companies file their own cost-based tariffs Among the issues on which the Second Further
Notce seeks comment are whether the two plans will produce rates that are just and reasonable
and not unreasonably discriminatory for all entities, including small entities  The Second
Further Notice also asks whether the CenturyTel Plan should contain a productivity factor other
than GDP-PI, whether a G-factor should be used as an altermative approach to an X-factor, and
whether 1t should be based on historical data or on projections for the next tanff penod. In
addition. the Second Further Notice asks about the effect each pian will have on rate-of-retumn
carmers’ mvestment and maitenance of their exchange access facifities, whether service quality
will be degraded, and whether the universal service fund will be increased

150 The Second Further Notice also tentatively concludes that existing accounting and
regulatory processes should equip parties and the Commussion 1o detect cost-shifiing by the rate-
of-rcturn carners that file cost-based access tanffs Nonethcless, the Commussion asks
commenters to 1dentify the ways that a rate-of-return carrier could shift costs from a study area
clecting an alternative regulation plan 1o a study area subject 1o rate-of-return regulation The
Commission also asks commenters to 1dentify what additional reporting or regulatory procedures
would help detect and prevent such cost shifting  The Second Further Notice tentatively
concludes that the rules should be amended to indicate that new carriers or carmer study areas
may not elect the CALLS’” plan because 1t was not designed to be open to new carriers or study
areas Fmally, 1t also tentatively conctudes that the option to elect alternative regulaton on a
study area basis, 1f adopted, should also be available when camers under different regulatory
plans come together by merger or acquisition

2. Legal Basis

151  This rulemaking action 1s supported by sections 4(1), 4()), 201-205, 254, and 403
of the Communications Act of 1934, as amended.’™

T See supra § IV A3
7

See supra para 72

447U S C 48 154(1), 154()), 201-205, 254 and 403
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3. Description and Estimate of the Number of Small Entities to Which
the Notice will Apply

152 The Commussion’s action in this Second Further Notice could affect a wide
vanety of entiies  This IRFA potentially will affect the same entities discussed above 1n the
FRFA, and we incorporate the descriptions of those entities by reference

4, Description of Projected Reporting, Recordkeeping, and Other
Compliance Requirements

153 The Second Further Notice explores options for developing an alternative
regulatory structure that would be available to those rate-ol-retum carriers electing 1t. It
considers the widcly varying operating circumstances of rate-of-return carriers, the implications
ol competitive and 1ntrastate regulatory conditions on the options available, and the need to
facilitate and ensure the deployment of advanced services in rural America If adopted,
alternative regutation may require additional recordkeeping. For example, during CenturyTel’s
five-year plan hne density averages would have to be reported m order to assess applicable ATS
target rates ° Furthermore, under the Rate-of-Return Carner Tanff Option, electing rate-of-
return carriers would file tariffs for a two-year pentod, with rates based on histoncal costs and
demand 7 The Second Further Notice also addresses the continued need for the Commussion’s
all-or-nothing rule, seeking comment on whether repeal or modification of the all-or-nothing rule
could involve additional rcporting or regulatory procedures to prevent cost shifting *”’

5. Steps Taken To Minimize Significant Economic Impact on Small
Entities, and Significant Alternatives Considered

154  The RFA requires an agency to describe any significant alternatives that 1t has
considered in reaching its proposed approach, which may nclude the followng four alternatives
(among others) (1) the establishment of differing compliance or reporting requirements or
timetables that take mto account the resources available to small entities; (2) the clarification,
consolidation, or simplification of comphance or reporting requirements under the rule for small
entities, (3) the use of performance, rather than design, standards; and (4) an exemption from
coverage of the rule, or any part thereof, for small entities °™

155.  The two altemative incentive regulation proposals n the Second Further Notice
could have varying positive or negative impacts on small rate-of-return carners. The proposals
involve elective options, so that a small entity should be able to assess the potential impacts as
part of its decision-making process. Nonetheless, public comments are welcomed on any
modifications to the proposals contained in the Second Further Notice that would reduce

T Seesupra § VA2
7 See id -
See supra § IV.A 3

RS USC §603(cHI)(c)(4)
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potential adversc impacts on small entities  Specifically, suggestions are sought on different
compliance or reporting requirements that would take mto account the resources of small
entities, and clarfication, consolidation. or simplification of complhiance and reporting
requirements for small entities that would be subject to the rules  What are the relative ments
between applying an X-factor, based on GDP-PI or some other productivity factor, and a G-
factor, based on growth, as they relate to small entities under the CenturyTel Plan? How can we
cnsure that adequate mvestment and service quality levels are maintained? How would the
adopnion of an incentive regulation plan affect small carners, and how would a low-end
adjustment affect such plan” How would the adoption of either alternative regulation plan affect
umversal service” If we should repeal or medify our all-or-nothing rule, how can we prevent the
danger of cost shifung for small carriers? How would the proposals impact NECA pooling from
the perspective of small carriers” Comments should be supported by specific economic analysis

6. Federal Rules That May Duplicate, Overlap, or Conflict With the
Proposed Rules

156  None
7. Report to the Small Business Administration

157  The Commssion will send a copy of the Second Further Notice, mcluding this
IRFA, to the Chief Counsel for Advocacy of the Small Business Admimistration (SBA).””
In addibon, the Second Further Notice and IRFA (or summanes thereof) will be published in the
Federal Register ™

E. Filing of Comments and Reply Comments

158  Pursuant to Sections 1 415 and 1 419 of the Commussion's rules, 47 C.F.R.
§§ 1415, 1.419, interested parties may file comments on or before 30 days and reply comments
on or before 45 days of publication of this Second Further Norice 1n the Federal Register.
Comments may be filed using the Commussion's Electronic Comment Filing System (ECES) or
by filing paper copies %1 Comments filed through the ECFS can be sent as an electronic file via
the Intemnel to <http//www fce.gov/cgb/ecfs>. Generally, only one copy of an electronic
submission must be filed. If multiple docket or rulemaking numbers appear n the caption of this
proceeding, however, commenters must transmit one electronic copy of the comments to each
docket or rulemaking number referenced in the caption. In completing the transmuttal screen,
commentets should include therr full name, U.S Postal Service mailing address, and the
applicable docket or rulemaking number. Parties may also submit an electronic comment by
Internet e-mail. To get filing nstructions for e-mail comments, commenters should send an e-
mail to <ecfs@fec.gov>, and should include the following words 1n the body of the message:
““get form <your e-mail address>" A sample form and directions will be sent in reply.

Y See SUSC §0603(a)
180 ld

*!" See Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed Reg. 24121 (1938).
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Commenters also may obtain a copy of the ASCII Electronic Transmittal Form (FORM-ET) at
<htlp://www fce gov/e-file/email html>

159 Parnes who choosc to file by paper must file an oniginal and four copies of each
filing. If more than one docket or rulemaking number appear m the caption of this proceeding,
commenters must submit two additional copies for each additional docket or rulemaking number

160 Filings can be sent by hand or messenger delivery, by commercial overnmight
couriler, or by first-class or overmight U.S Postal Service mail (although we continue to
expenence delays m receiving U.S. Postal Service mail) The Commuission’s contractor, Natek,
[nc , will recerve hand-delivered or messenger-delivered paper filings for the Commussion's
Secretary at 236 Massachusetts Avenue, N.E , Suite 110, Washington, D C 20002

e The filing hours at this location are 8 00 a m. to 7:00 p.m

e All hand deliveries must be held together with rubber bands or fasteners.

e Any cnvelopes must be disposed of before entering the building

e Commercial overnight mail {other than U S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743,

e All filings must be addressed to the Commuission’s Secretary, Office of the Secretary,
Federal Communications Commuission

161 Regardless of whether parties choose to file electronically or by paper, parties
should also file one copy of any documents filed n this docket with the Commussion’s copy
contractor, Qualex International, Portals 11, 445 12th Street, S W , Washington, DC 20554
(tclephone 202-863-2893, facsinuile 202-863-2898) or via e-mail at <qualexini@aol.com>.

In addition, one copy of each submission must be filed with the Chief, Pricing Policy Division,
445 12th Street, S W, Washington, DC 20554 Documents filed m this proceeding will be
available for public inspection during regular business hours 1 the Commuission’s Reference
Information Center, 445 12th Street, S W., Washington, DC 20554, and wi1ll be placed on the
Commuission’s Internet site  For further mformation, contact Douglas Slotten at (202) 418-1572,
or Ted Burmeister at (202) 418-7389

162 Written comments by the pubhic on the proposed and/or modified information
collections are due on the same day as comments on the Second Further Notice, 1 e , on or before
30 days after publication of the Second Further Notice 1n the Federal Register. Wntten
comments must be submitted by OMB on the proposed and/or modified information collections
on or before 60 days after publication of the Second Further Notice 1n the Federal Register.

In addition to filing comments with the Secretary, a copy of any comments on the information
collections contained herein should be submutted to Judith B. Herman, Federal Communications
Commnussion, 445 12th Street, S.W , Washington, DC 20554, or via the Internet to
<jbherman@fec gov>, and to Jeanette Thornton, OMB Desk Officer, Room 10236 NEOB,

725 17th Street, N W, Washington, DC 20503, or via the Internet to
<JThomto@omb.eop.gov>.

163 Accessible formats (computer diskettes, large print, audio recording and Braille)
are available to persons with disabilities by contacting the Consumer & Governmental Affairs
Bureau, at (202) 418-0531, TTY (202) 418-7365, or at <fcc504@fcc.gov>,
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VI. ORDERING CLAUSES

164 Accordingly, IT IS ORDERED, that, pursuant to the authonty contained in
sections 4(1), 4(j), 201-205, 254, and 403 of the Communications Act of 1934, as amended,
47 U S.C §§ 15441), 154()). 201-205, 254, and 403, this Report and Order IS ADOPTED

165 1T 1S FURTHER ORDERED that Parts 54, 61, and 69 of the Commussion’s rules,
47 C F.R. Parts 54, 61, and 69, ARE AMENDED as set forth in Appendix A hereto, effective
30 days after their publication 1n the Federal Register The collections of information contained
within are contingent upon approval by the Office of Management and Budget

le6 [T IS FURTHER ORDERED that the Commission’s Consumer and
Governmental Affairs Bureau, Reference Information Center, SHALL SEND a copy of this
Order, including the Final Regulatory Flexibility Analysis, to the Chief Counscl for Advocacy of
the Small Business Administration

167 IT IS FURTHER ORDERED that, pursuant to the authority contained 1n sections
4(1), 4(), 201-205, 254, and 403 of the Communications Act of 1934, as amended, 47 U.S.C.
8§ 134(1), 134(1), 201-205, 254, and 403, this Second Further Notice of Proposed Rulemaking
IS ADOPTED

168 1T IS FURTHER ORDERED that the Commuission’s Consumer and
Govemmental Affairs Bureau, Reference Information Center, SHALL SEND a copy of this
Second Further Notice of Proposed Rulemaking, including the Imtial Regulatory Flexibility
Analysis, to the Chief Counsel for Advocacy of the Smalil Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H Dortch ?
Secretary
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